A PRIMER ON MAKING SUBMISSIONS ON THE FOREHORE

AND SEABED BILL

Moana Jackson.

WHO CAN MAKE A SUBMISSION?

· Any individual, whanau, hapu, iwi or other organisation can make a submission.

· You need to state who you are making the submission on behalf of and give a contact address.

DOES THE SUBMISSION HAVE TO HAVE A SPECIAL HEADING?

· The submission needs to be headed 

· A Submission on the Foreshore and Seabed Bill to the Special Select Committee on the Foreshore and other Related Sea Matters.

WHERE DOES THE SUBMISSION NEED TO BE SENT?

· It has to be sent to the Committee, c/o the Select Committees Office, Parliament Buildings, Wellington.

HOW MANY COPIES OF THE SUBMISSION HAVE TO BE SENT?

· 25.

WHAT IS THE CLOSING DATE FOR SUBMISSIONS?

· 12 July 2004.

WILL THERE BE A CHANCE TO MEET WITH THE COMMITTEEE?

· Yes

· You can state in your submission that you wish to speak to your submission in Wellington.

· However it is important that as many submissions are heard in our rohe and that the Committee travels here to hear our people.

· You could therefore state in your Submission that you wish to present your Submission in person in your rohe.

WHO IS ON THE SPECIAL SELECT COMMITTEE?

· The Select Committee is chaired by Russell Fairbrother, MP for Napier.

· The other members are Dover Samuels, Mita Ririnui and Mahara Okeroa (Government), Metiria Turei (Green Party), Gerry Brownlee (National), Ken Shirley (ACT), Dail Jones (NZ First), and Larry Baldock (United Future).

WHAT SHOULD THE SUBMISSION CONTAIN?

· The Submission may be as brief or as long as you wish, and may be introduced with a pepeha, and with hapu or whanau information etc.

· It should clearly state whether you reject or support the legislation.

· It also needs to contain specific references to Clauses in the Bill with brief explanations about why you reject or support them, or what changes you want made to them. 

HOW MANY CLAUSES ARE THERE IN THE BILL?   

· The Bill has 117 clauses and four schedules.

DOES THE SUBMISSION HAVE TO COMMENT ON THEM ALL?

· No

· It is probably best to concentrate on the main purpose of the Bill and some of the key clauses.

· Some of those clauses are outlined below, with some of the objections that our people have to them. 

· Your submission could use or adapt those objections, or you may raise other issues that may be especially relevant to you or your roopu.

WHAT IS THE PURPOSE OF THE BILL?

· Clause 3 (a) states that the purpose is to vest “the full legal and beneficial ownership of the foreshore and seabed in the Crown to ensure that the public foreshore and seabed…is preserved in perpetuity for the people of New Zealand”.

Commentary –

· Clause 3(a) is the reason our people have been objecting to the whole foreshore issue because it shows that the Bill’s purpose is to take away or extinguish our tino rangatiratanga over the foreshore and seabed.

· It extinguishes Maori rights to the foreshore and seabed that are recognised in tikanga, in Te Tiriti o Waitangi, and the common law. 

· By referring to “public foreshore” the Bill excludes areas that are already privately owned, most of which are in non-Maori hands.

· The clause means that the rights of Maori are taken away, while the property rights of non-Maori are protected.

· The Bill’s purpose clearly breaches Article Two of the Treaty as well as the standard common law rules about property rights etc. It is an unjust raupatu.

· By protecting non-Maori but not Maori rights the Bill also breaches international human rights norms such as the Convention on the Elimination of All forms of Racial Discrimination. 

WHEN THE CROWN HAS THE FORESHORE CAN IT SELL IT?

· Clause 12 states that “no part of the public foreshore and seabed may be alienated or otherwise disposed of (except) by a special Act of Parliament”.

Commentary –

· The Crown has said that needed to take the foreshore because it was worried Maori would sell it. However Clause 12 clearly gives the Crown a right to sell it through a “special Act of Parliament”. 

· Maori experience of the large scale asset sales of the 1980’s and 1990’s indicate that the government could quite easily do this again.

DOES THE BILL GIVE MAORI THE RIGHT TO GO TO COURT?

· The government has said that the Bill gives Maori “due process’’ or a right to go to court on foreshore and seabed matters but it is worth remembering two points

1. It is only a due process after the Crown has taken the foreshore and seabed.

2. It does not allow Maori to argue for our rights in tikanga, the common law, or under Te Tiriti.

· Instead it creates a new process that is unfair and effectively delivers nothing.

WHAT IS THE NEW DUE PROCESS?

· Clauses 35 and 39 give the Maori Land Court jurisdiction to grant “ancestral connection orders” to an “established group of Maori that has had since 1840…an ancestral connection” to an area of foreshore.

· Clause 3 (c) defines an ancestral connection as an “expression of kaitiakitanga” that recognises “the ancestral connection of Maori with the public foreshore and seabed”.

Commentary –

“Ancestral connection” is a new invention that can be established in three ways

(a) “in accordance with tikanga”  as defined by the Crown in Te Ture Whenua Maori Act 1993

(b) in a Treaty settlement or 

(c) by owning private property next to the foreshore.

IF WE GET AN ANCESTRAL CONNECTION ORDER DOES IT MEAN OUR KAITIAKITANGA WILL BE PROPERLY ACKNOWLEDGED?

· No. 

· It merely means that we may have “more effective participation in decision-making”. 

· Clauses 84 to 89 amend the Resource Management Act to include references to “ancestral connection” in the “matters to be considered” in local government decision-making.  
· In fact is less than already exists under the current consultation provisions of the Resource Management Act which refers to Maori, not just those Maori who might get an ancestral connection order.

· The court process will be expensive, time consuming, and effectively deliver nothing.

DOES THE BILL RECOGNISE ANY RIGHTS?

· There are a number of clauses that deal with new “rights” called “territorial customary rights”.

· Clause 28 defines them as the rights that would have been recognised in the common law before the passing of the Act. 

· Clause 29 creates a new High Court jurisdiction to grant a new “customary rights order” to any group of New Zealanders that would have “held territorial customary rights” if the “full legal and beneficial ownership of the public foreshore and seabed” had not been vested in the Crown.

· Clause 35 outlines the jurisdiction of the Maori Land Court to also consider applications for a “customary rights order”.

· Clause 111 states that the new rights and “ancestral connections” may be “recognised” in Treaty settlements between Iwi and the Crown.

Commentary -  
· The new rights are a meaningless fiction.

· A customary rights order will only declare that Maori have the rights they would have had if the Crown hadn’t taken them away.

· It restricts the rights to a set of traditional activities such as the taking of hangi stones or the launching of waka. 

WHAT HAPPENS IF YOU GET A CUSTOMARY RIGHTS ORDER?

· Clauses 68 and112 require that any “customary rights order” must be registered with the CEO of the Ministry of Justice in a new “foreshore and seabed register”. 

· Clause 33 requires that the orders be referred to the Crown to “consider the extent of any redress that the Crown may give”.

Commentary -

· Once the new rights are “registered” Iwi and Hapu may have “discussions” with the Crown about whether any redress will be made for the fact that the rights have actually been taken away by the Crown.

· “Redress” is not defined in the Bill but the government has stated “We have the ability to control and manage. The Crown will enter into good faith discussions as to how proposals for partnership can proceed in the future in those cases – which will be relatively rare – where a…right might have been recognised”. (Parliamentary debate, April 8, 2004).

· Redress for the “rare” cases of Maori getting a right that doesn’t really exist anymore is effectively limited in practice to a “partnership” in decision-making under the Resource Management Act.

DOES THE BILL ACKNOWLEDGE A RIGHT OF DEVELOPMENT?

· Clause 64(1) recognises a “commercial benefit but Clause 64(2) states that any development or commercial benefit “is subject to the scale…of a customary activity”.  

Commentary –

· The Bill effectively denies a right of development and confines Maori to whatever scale of activity was practised in the past. 

· There are no similar restrictions on any Pakeha rights. The clauses are clearly discriminatory.

· Perhaps most importantly the “decoupling” or separation of the new “rights” from the ancestral connection of whakapapa and title effectively neutralises the rights and turns them into mere interests that diminish the status of the Treaty and make tangata whenua of no more substantive importance than a Rotary Club. 

· The decoupling also means that the traditional common law notion of customary rights is reconfigured to allow grants to non-Maori which further diminishes the Treaty relationship.

· Non-Maori thus not only have their normal property rights protected where Maori don’t but they also have access to the new “customary rights”.  

· For Maori the new “rights” regime is essentially just a set of meaningless fictions.

SUMMARY :

· In spite of the detail of the Bill and whatever “rights” or “redress” it purports to offer, the fact remains that it takes away the foreshore and seabed from Maori.

· After 1840 most of the other whenua was of course confiscated under various laws but Maori rights in the foreshore and seabed were never actually extinguished. By default the Treaty was in fact honoured and the common law respected. 

· The Bill confiscates what little Maori have left.

· It also mocks the politicians’ comments about “one law for all” by creating a dishonest law that clearly reduces Maori rights and status to a lesser position.

Analysis of the Foreshore and Seabed Bill

Te Kaipono o te Ohaoha

Te Muru i te Tino Rangatiratanga o Papatuanuku

Ko Papatuanuku hoki, te Rangatira  ohu 

Kia Ora ai tatou 

Mo ake Tonu

Greed is the essence of Western Capitalism

That usurps the dignity of Papatuanuku

Yet Papatuanuku is the ultimate sustenance

For us all

Forevermore

The acceptance of the Foreshore and Seabed Bill into Parliament is a continuation of the way Pakeha law has been used to confiscate our resources and deny the authority of iwi and hapu, for the past 164 years.   Maori have been stripped of what is theirs not primarily through war, but through law. These laws have legitimated:

1. the raupatu and the dishonouring of agreements like the Treaty and the Fenton Agreement, 

2. the imprisonment without trial of the fencers, ploughers and prophets of Parihaka, 

3. the banning of tohunga like Rua Kenana, and 

4. the subjection of Maori to different voting rules for a century. 

Today, when that authority has literally been forced to the margins, that ground is being confiscated too.  

The Extinguishment of Our Rights for All Time
· Cl.11 vests “Full legal and beneficial ownership” of all foreshore and seabed (not currently in freehold title) in the Crown “as its absolute property”. Foreshore and seabed is defined as including everything above (water column and air space) and below (subsoil and bedrock).

· Cl.12 allows for Parliament to alienate the foreshore.  This clause also stipulates that any land that is reclaimed will not be protected from alienation.  

· Cls. 6, 7 & 8 establish new rights of public access, navigation and fishing, replacing all previous common law rights.  These rights cannot be limited by ancestral connection or customary rights orders.  Cl. 13 also  stipulates that any road laocated in the foreshore that is not owned by the Crown will be confiscated.

· Cls.9 & 10 remove the current jurisdiction of the High Court and Māori Land Court (MLC) in respect of customary rights and ownership, including existing applications.

· No compensation is to be provided for this loss of existing legal remedies.

Ancestral Connection Orders

There is no provision in the Bill which sets out the effect that these orders will have.
· Cls. 37-40 empower the MLC to grant ancestral connection orders:

· If applications are made before 31 Dec. 2015 (this also applies to customary rights orders)

· To a group of Māori whose members are whanaunga, that has had since 1840, and continues to have, ancestral connection to the area

· Having regard to tikanga

· Cl.111 provides that ancestral connection agreements can also be made in Treaty settlement negotiations.

· Cls.79-87 amend various sections of the Resource Management Act (RMA) by adding “holders of ancestral connection orders” to existing references to ‘iwi authorities’, i.e. no new consultative opportunities or influence are provided by the order.

As far as can be ascertained the ancestral connection orders give rise to no rights and do not permit those holding them to carry out any act or otherwise do anything that the holder could not otherwise do. The suspicion that the ancestral connection orders are little more than watered down versions of the statutory acknowledgements already available under the Treaty settlement process, is backed up by the provisions of clause 111 of the Bill. Clause 111 permits ancestral connection agreements to be reached in the course of Treaty settlement negotiations, without the need for any judicial process. 
Customary Rights Orders

Under the Bill jurisdiction is given to both the Maori Land Court and High Court to hear and determine applications for customary rights orders.  Although the resulting orders are accorded some substance they do not reflect ownership rights and, most importantly, because they arise out of a fundamental misunderstanding of the nature of Maori customary rights and are heavily limited. Accordingly, instead of protecting customary interests in the coastal marine area, the establishment of customary rights orders, whether able to be utilised by iwi/hapu or not, are likely to lead to an overall marginalisation of Maori customary interests by both central and local government decision-makers and indeed anyone else seeking to exploit the coastal marine area. 
Jurisdiction of Maori land Court

· The MLC can make a customary rights order for a group of Māori whose members are whanaunga, if:

· The activity, use or practice in question - 

· Is, and has been since 1840, integral to the tikanga of the group; and

· Has been carried on in the area in a substantially uninterrupted manner since 1840 in accordance with tikanga; and

· Continues to be carried on in accordance with tikanga; and
· Is not prohibited by any enactment or rule of law; and

· The right to carry on the activity, use, or practice has not been legally extinguished.

· A customary right is extinguished if; 

· Title to the area over which it takes place has been vested in anyone other than the applicant;

· The area has been reclaimed;

· The customary interest is “legally inconsistent” with any other legal interest

· Cl.41 says the MLC cannot deal with customary fishing rights or anything under the Wildlife or Marine Mammals Protection Acts. 

These tests are so restrictive that the vast majority of genuine customary practices and activities will not be eligible for recognition.

· Part 5 of the Bill sets out amendments to the RMA, including:

· New s.6(g) - “the protection of recognised customary activities" to be recognised and provided for as a matter of national importance

· Customary rights orders do not need a resource consent

· The Minister of Conservation may control orders under a new Schedule 12 

· Recognised customary rights cannot be significantly adversely affected by the Bill, plans, policy statements and subsequent resource consents, but Councils decide what a “significant adverse effect” is.

· Commercial benefit can only be derived from a recognised customary right if its “scale, frequency and intensity” doesn’t change.

Jurisdiction of High Court

· Part 4 gives the High Court jurisdiction over customary rights orders similar to the MLC, except that the High Court cannot deal with any activity able to be recognised and protected as a customary right by the MLC.

· The High Court jurisdiction over non-Māori customary rights has no reference to anything Māori and is unique in international law.

· Cl.29 provides that a group can apply to the High Court for a declaration that, but for the vesting in the Crown by this Bill, they would have held territorial customary rights to an area at common law

· This is limited to a finding of exclusive occupation and possession at common law, not that the applicant would have been entitled to a fee simple title under Te Ture Whenua Māori. 

If the High Court upholds such an application, the only effect is that the Attorney General and Minister of Māori Affairs are obliged only “to enter into discussions” with the group
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To the Fisheries and Other Sea-Related Legislation Select Committee

Submission on the Foreshore and Seabed Bill

1. My name is 

2. I [eg. whakapapa to x iwi/hapū/whānau

am a member of x church/community group/other rōpū

am a sixth generation New Zealander

am a Chinese New Zealander]

3. [I am making this submission on behalf of x whānau/family/group]

4. I am from [add description of your connection to the place, as well as saying where you are from/where you live]

5. I oppose the Foreshore and Seabed Bill [
in its entirety; or








in part – provide details]

6. I have the following particular concerns in relation to the Bill:

(a) By vesting all foreshore and seabed in the Crown (clause 11), the Bill is intended to extinguish all existing Māori customary/property rights and ownership and this is:

· totally unwarranted and unacceptable

· expropriation of property rights without consent

· in clear breach of Article II of the Treaty of Waitangi

· out of step with increasing international acknowledgement of the rights of indigenous peoples, and recognition that those rights should not be  interfered with without their consent

· is creating harmful and unnecessary division in the country
· [anything else?]

(b) The Bill would remove all meaningful judicial routes for Māori to have their rights investigated and legally recognised (clauses 9 & 10) and this is:

· effectively an unfair reversal of the Court of Appeal decision, which the Crown lost, and as such represents an abuse of Parliamentary power

· totally inconsistent with internationally-recognised principles of human rights

· at odds with the common law principles of access to the Courts and due process of law

· in breach of Article III of the Treaty of Waitangi

· seriously erode Māori confidence in our supposedly equal and bicultural society and discourage engagement in the legal system and its processes 

· [anything else?]


(c) The new Ancestral Connection Orders proposed by the Bill (Part 3) offer nothing meaningful to Māori, and will:

· require whānau/hapū/iwi to “prove” in Court, their undeniable connection to their whenua and moana which goes back many generations

· create a situation where any ‘connections’ not documented through the Court process by 31 December 2015 will cease to be recognised

· provide absolutely no new opportunities to influence management of the Coastal Marine Area

· merely duplicate the consultative opportunities and obligations which already exist under the Resource Management Act 1991, without increasing the likelihood that Māori concerns will be given any greater weight than at present

· confuse existing processes for interacting with Māori, particularly as they can be granted as part of Treaty settlement negotiations, as well as through a judicial process

· not be a substitute for the rights that will be lost

· [anything else?]

(d) The new Customary Rights Orders proposed by the Bill (Part 3) offer nothing meaningful to Māori, and the tests and definitions for the sort of customary rights that can be recognised through Customary Rights Orders:

· are excessively restrictive and will deny legal recognition to the great majority of genuine customary rights and practices

· are totally inconsistent with tikanga Māori

· are out of step with international jurisprudence

· create a situation where any rights or practices falling outside the Bill’s definitions or not documented through the Court process by 31 December 2015 will be considered to be extinguished

· fail to recognise the development right that arises from customary ownership by restricting the exercise of customary use rights to their past/present scales, which is inconsistent with international jurisprudence and prior New Zealand practice, for example in relation to the 1992 Fisheries Settlement

· will not be a substitute for the rights that will be lost

· [anything else?]

(e) The new Territorial Customary Rights Orders proposed by the Bill (Part 4) are essentially pointless and:

· the test to be applied by the High Court in determining them reflect the most minimalist, worst practice end of the international spectrum

· the test bears no resemblance to the current “held in accordance with tikanga Māori” test under Te Ture Whenua Māori, which is the only formulation which would provide for a full recognition of tikanga

· the orders have no legal effect except requiring the Crown to enter into discussions and, given the Crown’s recent record of ignoring decisions of both the Waitangi Tribunal and the Court of Appeal, Māori can take no confidence from being left in the position of supplicants

· the prohibitive cost of taking a High Court action is likely to deny even this sham process to the great majority of whānau/hapū/iwi

· will not be a substitute for the rights that are lost

· [anything else?]

(f) In combination, the three types of orders provided for by the Bill:

· will be time-consuming and expensive to obtain, for little or no benefit in return

· are likely to reduce even the current low-level of customary rights and interests through the Resource Management Act as currently implemented and other legislation, by operating so that no rights are given cognisance by authorities unless it has been proven through these mechanisms

· do not come close to being an adequate replacement for the real legal rights which Māori hold currently

· will have an overwhelmingly negative effect on Māori

· [anything else?]

(g) Other issues of concern to me in the Bill are:

· the process by which this policy has been developed is quite wrong and a misuse of the term ‘consultation’ because the universal rejection of the policy by Māori and others has been totally ignored

· the policy and this Bill are fostering conflict in the community and will actively disenfranchise and disempower Māori to the disadvantage of the whole country

· concerns about the risk of decreased public access and alienation/sale if Māori can gain title has been manufactured and exploited for political ends – most Māori have said that legislation which just addressed those two issues would be acceptable

· I agree with the Waitangi Tribunal that the Crown policy, represented in this Bill, is not necessary to protect the interests of all New Zealanders when, in other areas such as Lake Taupō and Ōkahu Bay in Auckland, ownership interests of Māori have been recognised in a way that provides for everyone’s interests

· I do not want to see New Zealand criticised by the international community in the way that it will if this Bill becomes law

· [anything else?]

7. I fear that, if passed into law, this Bill would have the following effects


[in my area


on my whānau/hapū/iwi


on relations between Māori and non-Māori


other?]

8. I ask that the Committee recommend that:

· this Bill be abandoned and the Government enter into true dialogue with Māori to find an acceptable and constructive solution; AND/OR
· the option of simply legislating to confirm public access and non-saleability of foreshore and seabed be explored; AND/OR
· [other recommendations/options?]

9. I wish to speak to the Committee in support of my submission and would ask the Committee to seriously consider travelling to [place] to hear submission.

10. My contact details are:

[include postal address, daytime phone number and (if possible) email address]

[check, print and post 25 copies to the Clerk of the Committee at the address noted at the top of the submission; post/fax/email a copy to Te Ope Mana a Tai and let us know if you are happy for us to make your submission available to others through our website]

