FIGHTING TALK ON FORESHORE

By Kui Paki – Tu Mai February 04  - An interview with Judge Ken Heta Hingston

After months of consultation and speculation, the New Zealand Government has finally announced what it has aggressively proclaimed since the debate over foreshore and seabed began – ownership of the foreshore and seabed will be vested in the people of New Zealand.

Maori are not happy. The policy, revealed shortly before Christmas last year, proposes a public domain title be held in perpetuity by the people of New Zealand. It also includes a framework to see some form of customary title established to protect Maori customary rights.

Included in the policy is the establishment of a commission to consider the ancestral connections of Maori to particular areas. This commission, hallmarked to be independent and with appropriate “expertise, will then make recommendations to the Maori Land Court as to where customary title should be issued.

The Maori Land Court will also hold hearing as to whether there are any objections to an application for customary title. More than one group would be able to hold title in particular areas.

Sixteen regionally based working groups will also be set-up in the management of coastal marine areas. The group will comprise of central government, local government and Maori.

This proposed package, the Government asserts, will insure greater certainty of public access and use for all New Zealanders whilst recognizing Maori customary rights.

However, only “specific use rights” will be recognized. To what degree and what extent, will be decided by the court using tikanga Maori and common law customary rights tests.

In essence, any legal ownership Maori had to foreshore and seabed is no longer. The arguments by many iwi, hapu and whanau that foreshore and seabed was never relinquished, have been ignored and Government has proposed action that will, in its entirety, extinguish all that Maori have been fighting for.

The approach by Maori since Government made its announcement has remained the same since the initial ruling of the Court of Appeal last year. Maori have not and will not concede ownership to foreshore and seabed.

Both Mäori and Government have been unrelenting on their positions and both have refused to back down. The Government, with its proposed legislation due to be introduced sometime in March, will not compromise on this matter.

But Maori have not accepted the government’s attempts to end the forshore/seabed debate. Predictably, many Maori throughout the country have staged their own form of “reprisal” in response to the Governments actions.

An urgent Waitangi Tribunal hearing, held last month in Wellington, allowed Maori to vent their concerns as to Government’s proposal. Although the tribunal’s findings are not binding, the hearings opened the doors to discussion in a judicial forum. 

Maori has already taken other alternatives. In Taupo, members of Ngati Tutemohuta camped out on Awaroa Reserve in a move to voice their concerns about the reserves ownership.

Te Rarawa, opting to take both a political and spiritual stance, erected pouwhenua on the foreshore of Ninety-Mile Beach the day after Waitangi Day. They also called for all New Zealanders to join in a ‘linking of hands’ along the beach as a gesture of positive action of unity and support.

Hauraki Maori have plans to erect placards and billboards along roads and entrance ways to the Peninsula, outlining their opposition to the government’s plans for the foreshore and seabed.

Ngati Porou has opted to take direct negotiations with the Government.

Former Maori Land Court Judge Ken Hingston, says the Government’s “public domain title” is nothing more than a smokescreen to their true motives.

“The foreshore and seabed has never been in public domain. There position that public access would be jeopardized is complete ignorance. Essentially what the Government has done is taken away from Maori. Quite simply, it is another case of raupatu; it’s confiscation.”

Judge Hingston, who described the Government’s actions as “tyranny of the minority by the majority”, believes that Maori must continue to seek justification on all options that are available to them. He suggests that international forums could be the next step.

“We should push this matter if we can on an international scale. Look to international forums if that is possible. Maori should also be looking a further litigation.”

With the recent announcement of the Fijian Government to give ownership of its coastal areas to indigenous tribes, it would be ideal to hope that this could offer some support to Maori arguments by is unlikely to have any effect here.

“I completely support and endorse what the Fijian Government has done. They’ve taken an initiative that this Government needs to follow. That unfortunately is not the case with the Government here; the indigenous Fijians are the majority and are in Government where as we are not,” Hingston said.

Ironically, although the chance of initiating change is highly improbable, a key factor or the debate surrounding foreshore and seabed has been the unquestionable unification of Maori.

Since the court of Appeal ruled that eight South Island hapu could take their case to the Maori Land Court to determine ownership over foreshore and seabed, Maori have been unanimous on challenging the Government and their motives.

“If anything, this matter has brought Maori together and that, I believe, is a plus”

And although it is motivating to see Maori united on arguments over foreshore and seabed, Judge Hingston believes and cautions Maori to not fall into negotiating on the Government’s terms.

“What we have to recognize is that we have been sucked into arguing on their terms. It is not about their rights and we shouldn’t feel that we have to prove anything. They are the ones that need to prove that our rights have yet to be extinguished but they haven’t.”

Clearly, negotiations will continue between Maori and the Government for sometime and compensation will no doubt, be discussed.

“They cannot take without being liable for their actions. If compensation is offered, it is something Maori will need to address and consider carefully,” Judge Hingston said.

In hindsight, Judge Hingston believes that if the Government had let the law take its course following the Court of Appeal ruling, the “fiasco” that has since followed would not have reached this stage and nor would the Government be in the undesirable position/predicament they find themselves in now.

“What they have done is wrong and Maori will need to continue to seek legal justification on all counts.”

It will be sometime before any desirable resolution, from both Maori and the Government, can be made. Maori are in a position where they must now contemplate how far they are prepared to go and what, realistically, will the Government offer.

Predictably, the Government has continued to justify its actions and maintains that ensuring “access” for all New Zealanders has been the key focus in proposing its legislation over foreshore and seabed.

Although Maori have, at this point, approached the foreshore and seabed debate as “passive protesters” since the Government’s announcement, the inevitability of anger, frustration and ultimately conflict, is sure to be upon us soon, if not already.

The only questions now posed are CAN Maori continue to fight or WILL Maori continue to fight?
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