A SUBMISSION ON THE FORESHORE AND SEABED BILL 
TO THE SPECIAL SELECT COMMITTEE ON THE FORESHORE AND

OTHER RELATED SEA MATTERS

 

 

This submission is made by Ngati Kahungunu Iwi Incorporated as the mandated representative body of the descendants of Ngati Kahungunu.

 

We wish to speak to this submission and invite the Select Committee to hold part of it's hearings within the rohe of Ngati Kahungunu.

 

      INTRODUCTION:

 

1. Ngati Kahungunu is the third largest Iwi in terms of population and has one of the longest coastlines in the country. 

 

2. Our traditional affinity with the sea shapes our stance on the proposed legislation just as it shaped our opposition to the Government's original policy proposals.

 

3. In 2003 the Hapu and people of Ngati Kahungunu rejected the proposals in the Government's consultation process because they were

a)     in clear breach of Te Tiriti o Waitangi, 

b)     contrary to our tikanga,

c)     a denial of fundamental human rights.

 

4. In doing so we shared the same misgivings and anger as other Maori who also unanimously rejected the proposals.

 

5. Those misgivings led Ngati Kahungunu to initiate the foreshore and seabed hikoi which finally reached Parliament on May 5, 2004. Although involvement in that hikoi was a major step for our Iwi because we are not used to public displays of protest it was consistent with a history which saw our tipuna form both the Land Repudiation Movement and the Maori Parliament in the 19th century.

 

6. It also and perhaps most importantly indicated the depth of genuine grievance felt by our people over the actions of the Government.

 

7. It indicated too a sense of anger with those other political parties which have used the issue to denigrate Maori people for reasons of political expediency and advanced policies that are equally unjust. As we stated in our submission to the Government at the consultation hui at Omahu marae, most of the Parties are culpable for the wrongs being done to our people.

 

8. The proposed legislation does nothing to change our views on the issue. For reasons detailed below we reject the legislation in its entirety and urge the Government, and indeed all Parties, to accept the recommendation of the Waitangi Tribunal to engage in a "longer conversation" with Maori.  

SUBMISSION ABSTRACT:

 

9. We are aware that other Iwi and organisations are making submissions which deal with most of the clauses in the Bill or which raise matters that are especially germane to their circumstances.

 

10. This submission takes an overview of the Bill as a whole in the context of international human rights law, the tikanga of Ngati Kahungunu, and Te Tiriti o Waitangi.

 

11. It focusses mainly on Clauses 3(a) and 11 dealing with the vesting of the foreshore and seabed in the Crown. It also comments briefly on Clauses 37-40 and Clauses 28-33 dealing with due process and the nature of Ancestral Connection Orders and Territorial Customary Rights. Finally it notes concerns in relation to one other particular provision - Clause 46, which deals with the exercise of Customary Rights Orders for commercial benefit. 

 

THE VESTING PROVISIONS:

 

12. Clause 3 states that the purpose of the Act is to create a "new legal scheme" that in sub-clause (a) "vests the full legal and beneficial ownership of public foreshore and seabed in the Crown". 

 

13. The Government appears to rationalise this proposal according to the common law doctrine that when a colonising State allegedly acquired sovereignty in the land of an Indigenous Peoples it also assumed the right, subject to certain conditions, to unilaterally extinguish the pre-existing rights of the indigenous inhabitants.

 

14. The most common means of such extinguishment was through statute and this Bill purposefully attempts to extinguish pre-existing Maori rights and title to the foreshore and seabed.

 

15. Leaving to one side the still contested matter of the nature, means, and extent of the Crown acquisition of sovereignty after 1840 the ability to extinguish Maori interests has always been an assumption that could be justified only on the colonising ground that a superior European power had the right to subordinate Indigenous Peoples.

 

16. The origins of that assumption are easily traced to the early juridical debates that marked the beginnings of the common European law of colonisation and its constant repetition as a necessary component of the supremacy of Parliament or an indivisible sovereignty cannot mask its outmoded and racist beginnings.

 

17.  Clause 3(a) and Clause 11 propose an extinguishment which amount to an unwarranted confiscation or raupatu similar in intent to such blatantly colonising legislation as the 1863 New Zealand Settlements Act and the 1894 Validation of Invalid Maori Land Sales Act. 

 

18. Ngati Kahungunu has never accepted such statutes as just and has never recognised the assumptions of Maori inferiority which underpinned them. We similarly do not accept the underlying purpose of this Bill as outlined in Clause 3(a) and we reject the sophistry which the government uses to explain it.

 

19. Indeed we argue that the vesting in the Crown of what has long been recognised as Maori interests in the foreshore and seabed is neither excusable nor made more palatable by the subsequent provisions of the Bill relating to the invention of a new rights regime.

 

20. It is a dishonourable and even illegitimate exercise of the kawanatanga granted to the Crown in Te Tiriti and clearly breaches the tino rangatiratanga reaffirmed for Maori in regard to the "full, exclusive and undisturbed possession" of our whenua.

 

21. In terms of our tikanga the whenua has always included the foreshore and seabed as inseparable parts of Papatuanuku and thus our distinctive Iwi and Hapu rohe. It has always been protected through the exercise of kaitiakitanga which was both an essential responsibility of rangatiratanga and an expression of the sovereign mana from which our tipuna title and rights are derived.

 

22. Any attempt by others to unilaterally limit or take away that title and rights has always been a gross breach of tikanga and the custom law associated with it. We historically resisted the attempts of other Iwi to infringe upon our title and rights and similarly reject this latest legislative attempt by the Crown because it entails such a serious violation of our tikanga.

 

23. The Vesting Provisions that give effect to the purpose of the Bill in Clause 3 are such basic breaches of Maori rights they call into question the very efficacy of the Crown's authority as outlined in Te Tiriti. Even the fundamentalist constitutional doctrine that Parliament is the highest Court requires that it act, as all Courts must, with justice and equanimity. With this Bill it has singularly failed to do so.

 

24. That the government is prepared to add more breaches to its already sad litany of bad faith towards Maori in relation to our law and Te Tiriti is a matter of profound regret. If it is not remedied it will undoubtedly be revisited in the future as a new historical grievance.

 

25. However in our view Clause 3(a) equally contravenes international human rights norms. 

 

26. The United Nations Universal Declaration of Human Rights outlines an aspirational rather than a prescriptive or binding set of basic rights but it nevertheless sets the benchmark against which the actions of Governments may be judged. It is our assertion that Clause 3(a) and indeed the whole Bill fail the test demanded in the Declaration.

 

27. Article 17 of the Declaration states that "No-one shall be arbitrarily deprived of his (sic) property" and it is clear that the unilateral extinguishment of Maori rights and title envisaged in the Bill is an arbitrary deprivation of property interests. 

 

28. When consequent provisions in the Bill are read in the light of the Declaration and other Human Rights Conventions to which the New Zealand Government is a signatory there is a pattern of breaches which no supposedly democratic government should countenance. That this government is prepared to so dismissively ignore or redefine its international obligations while actively seeking a seat on the United Nations Human Rights Commission is an act of breathtaking dishonesty and hypocrisy. 

 

29. We note that in various Opinions the Government has acknowledged that certain clauses in the Bill may constitute a "prima facie" breach of the New Zealand Bill of Rights Act. However it has also argued that any consequent breach of Maori rights constitutes a "justified limitation" under s5 of the Act.

 

30. Section 5 states that a right may be restricted when "such reasonable limit prescribed by law...can be demonstrably justified in a free and democratic society". It s our view that there is no demonstrable justification in the Bill because the Vesting Provisions amount not to a limitation but a complete extinguishment. A confiscation in its absoluteness can never be merely a "limitation". In that context we suggest the Bill breaches even the limited provisions of the Bill of Rights Act.

 

THE DUE PROCESS CLAUSES:

 

31. There is a certain deceit in the consequent clauses in the Bill because they are constructed upon the dubious edifice of a confiscation. In effect they assert with a perverse illogic that having taken away the pre-existing Maori rights and title in the foreshore and seabed the Crown can replace them with a new set of statutory interests sourced in the very object it has extinguished.  

 

32. The result is a due process that is essentially a meaningless fiction. It creates what one legal academic has called an "Alice in Wonderlaw" scenario that not only breaches Te Tiriti and other specific Human Rights Conventions but makes a mockery of the oft-repeated mantra that there must be "one law for all". A brief focus on the due process clauses indicates the duplicity of that mantra.

 

33.  Clauses 35 and 39 give the Maori Land court jurisdiction to grant "ancestral connection orders" in relation to particular areas of the foreshore and seabed. 

 

34. Yet if the applicants are able to prove the appropriate "connection" the granting of an order does not acknowledge any of the rights which would have flowed from their whakapapa. Instead it merely ensures that the "connection" becomes one of the "matters to be considered" by local bodies when considering applications under the Resource Management Act.

 

35. Contrary to political claims this is not a "greater right" than Maori have ever had before. Instead it lessens the current obligation on local bodies to consult with "Maori" under the Resource Management Act by replacing it with a "consideration" of the interests of only those who have established the appropriate "connection".

 

36.  We have a more worrying concern about the notion of "ancestral connection" however. Because the Bill's policy framework spoke of "decoupling" the "connection" or the whakapapa from any subsequent rights there is a clear diminution of the status of Iwi and Hapu both as tangata whenua and as a party to Te Tiriti. Separating or redefining the link between rights and their whakapapa source reduces Maori to an ethnic minority or ascribes a status that is no different to that of say a Rotary Club. That is a cultural extinguishment which Ngati Kahungunu cannot and will not accept.

 

37. Clauses 28-33 introduce the new "territorial customary rights" that would have been recognised in the common law before the passing of the Act.

 

38. Under Clause 29 the High Court has jurisdiction to grant a customary rights order if claimants can prove that certain "customary activities" have been carried out substantially uninterrupted since 1840. Upon proof the Court may grant an order recognising that the claimants would have had such rights "but for the vesting of the...foreshore and seabed in the Crown".

 

39. There is a special deceit in Clause 29 that mocks the very meaning of "due process". Under its provisions the Court cannot give effect to rights that have been advocated and proved but simply declare that any successful claimants would have had them if the Crown hadn't taken them away.

 

40. The resulting order does not even offer compensation for the once-possessed rights but merely institutes a vague obligation on the Crown to "discuss" issues of redress.

 

41. Such a fundamental distortion of due process is compounded by limits placed on the ability of Maori holding a Customary Rights Order to develop those rights. Clause 46 specifically restricts Maori to exercising the rights according to the "scale, extent and frequency" of the traditional activity and thus effectively denies Maori the same rights of development that non-Maori enjoy. 

 

42. In our view Clause 46, and indeed all of the due process clauses, constitute breaches of the international Human Rights Conventions.

 

43. In particular they infringe against quite specific provisions of the Covenant on Civil and Political Rights, including inter alia Articles 14 and 26 which deal with the right of equality before the courts. It is apparent for example that Maori are discriminated against because it is only Maori rights that are being extinguished and it is only the Maori right of development that is being constrained.

 

44. That specific discrimination is also in our view in breach of the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), especially Articles 5 and 6 dealing once again with equality before the Courts. In that context it is apposite to note the Report of the CERD Committee on similar Australian legislation when it found that the statute in question raised serious concerns because it "appeared to create legal certainty for Governments and third parties at the expense of indigenous title". 

 

45. In the light of the professed commitment of successive governments to Te Tiriti the obvious comparisons with the Australian government are both unfortunate and regrettable. However it is our assertion that the Bill makes such comparisons accurate as well as odious.

 

46. It is also our view that in denying the right of tino rangatiratanga in Te Tiriti the Bill breaches the seminal right of self determination as outlined in all of the Conventions. That right was recognised after World War Two as a deliberate international response to the centuries of oppression that occurred under colonisation and as an acknowledgement that Indigenous Peoples were fully human. 

 

47. It is regrettable that even in our colonial history it is hard to find a comparable piece of legislation which so blatantly denies the rights of Maori. It is especially sad that in its obvious discrimination it continues to deny us the ability at law to express the fullness of our humanity. 

 

CONCLUSION:   

 

48. Ngati Kahungunu is convinced that any legislation which so fundamentally breaches both Te Tiriti o Waitangi and accepted human rights norms is not only unjust but simply bad law.

 

49. We offer no amendments but unreservedly call for its withdrawal.

 

50. At that point, as we indicated during the Government's consultation hui, we are willing in good faith to offer an alternative resolution to this issue that reaffirms our rangatiratanga in relation to the foreshore and seabed while guaranteeing rights of access to all New Zealanders.

  

